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 Legal Implication on FM Contracts and Termination (A Covid 
19 Analysis) with Case Study Highlights) 

 1. Definition OF FM Contracts and its operations in the 
market 

 2. Legal Impact of Covid 19 On the FM Industry 

 3. Breach of the contract and Termination issues 

 4. Settling disputes and resolving issues amicably in the FM 
Industry 

 5. Case Studies and Analysis
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 FM contracts are a long game, and things change. Will 

the service you buy today meet your business' needs in 

three years time? 

 In reality, the shape of your business is likely to change 

significantly through things such as organic growth or 

even shrinkage, acquisition or divestment, taking on 

new sites, consolidating others, establishing new 

service lines, dropping others.
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 Think about whether this needs to be supplemented 

with specific rights of termination for some 

performance defaults, for example failure to achieve 

service levels for three consecutive months. 

 Specific rights can give a degree of certainty in difficult 

situations. 
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 On the subject of difficult situations, think about a 

contractual dispute resolution procedure. 

 This can provide for escalation through to senior 

management if an intractable dispute arises. It is also 

worth thinking about alternatives to litigation for 

resolving disputes.

 Mediation may be an alternative to resolving disputess
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 What should the exit schedule address? It will vary 

from contract to contract, of course, but customers will 

want to ensure that they end up with (or at least have 

the option of ending up with) the means of providing 

the relevant services. 

 This might mean hand back of premises or physical 

property, and these will need to be in a proper state so 

the customer can use them. Think also about handover 

of know how.
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 Force majeure clauses 

 “contractually allocate the risks between 
the contracting parties with regard to the 
occurrence of future events in specific 
circumstances, all of which are stipulated 
within the clause itself” (RDC Concrete Pte 
Ltd v Sato Kogyo (S) Pte Ltd [2007] 4 SLR(R) 
413 (“RDC”)).



 The thing to remember about force majeure clauses is 
that they are contractual. In other words, parties must 
have agreed upon its inclusion in an agreement, and 
thus, “the precise construction of the clause is 
paramount as it would define the scope and ambit of the 
clause itself.

 The court is, in accordance with the principle of freedom 
of contract, to give full effect to the intention of the 
parties” ([54] of RDC). Indeed, in Holcim (Singapore) Pte 
Ltd v Precise Development Pte Ltd and another 
application [2011] SGCA 1 (“Holcim”), 



 The Court of Appeal had to grapple with 
whether the 2007 Indonesian sand ban had in 
fact “disrupted” the supply of concrete, and in 
so doing, it considered the meaning of 
“disrupt”. 

 Accordingly, it should be noted that where a 
force majeure clause has been drafted to 
provide for a more nuanced response (for 
example, an extension of time pursuant to the 
occurrence of an event of force majeure), a 
contract may not automatically be brought to 
an end.



 In Holcim, the Court of Appeal found that 
such a proposition is too wide, and 
whether there is indeed such a 
requirement depends on the language of 
the force majeure clause.

 There, the learned judges considered that 
where the clause provides that the event of 
force majeure must be “beyond the 
control” of the parties



 The concerned party ought to take 
reasonable steps to avoid the event (the 
rationale being that to the extent such 
steps were not taken, it cannot be said 
that the occurrence was beyond that 
party’s control). 

 However, where the clause does not so 
provide, there is no blanket requirement.



 In the Solomon case,

 It was affirmed that the doctrine is 
applied strictly and allowed only in 
exceptional cases, based on a multi-
factorial assessment (taking into account 
amongst others, knowledge, 
expectations, terms of the agreement, 
assumptions and contemplations, in 
particular as to risk). 



 A “mere incidence of expense or delay 
or onerousness is not sufficient” to 
invoke the doctrine of frustration ([87] 
of Solomon). 

 Whether COVID-19 will amount to a 
supervening event which renders a 
particular contractual obligation 
fundamentally or radically different will 
depend on the facts of each case.
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